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luttcfc &tatrfi (Enurl of Appeals 

FOR THE SECOND CIRCUIT 


(ii’.oncK Feloman, Trustee in Bankruptcy of Leasino 
Con sv i,tants I ncorporated, Bankrupt 

Plaint iff-A ppellant, 

against 

National Bank ok North America, 

Defendant-Appellee. 


Preliminary Statement 

This case is really a simple one. It involves the rights of 
National Bank of North America (“National”) under a 
secured promissory note and a chattel mortgage executed 
by the bankrupt Leasing Consultants Incorporated 
("LCI”), the validity of which has never once been 
challenged by the trustee. Because the terms of that mort¬ 
gage so clearly provide that the Bank is entitled to the 
precise payment sought to he recovered in this action, the 
trustee in his brief to this Court, as in his brief in the Court 
below, has attempted to minimize the full effect of that 
chattel mortgage by obfuscating its significance. Thus, the 
Trustee argues that the mortgage secured merely a 
“reversionary interest” without explaining why that 
characterization is .justified or how it is a limitation of 
the Bank’s rights. He contends alternatively that the 
mortgage secures nothing, on the astounding theory that 
an unrecorded option granted bv the bankrupt lessor had 
converted the lease into a sale, and he challenges a separate 



assignment of rentals without ever demonstrating how the 
alleged failure to record the assignment impairs National's 
rights under the properly recorded mortgage and the 
standard assignment of rents therein. 

•ludge Weinstein found all of these theories to be 
unpersuasive and properly concluded that the essential 
document governing the rights of the parties was indeed 
the chattel mortgage the provisions of which, under the 
well settled law, mandat*' the Bank’s success in this action. 

Having concluded that National was entitled to prevail 
under the mortgage. Judge Weinstein did not pass upon 
the other grounds urged by National in support of its 
motion. Those points, that there is no statutory require¬ 
ment that the assignment of rents he recorded; that the 
trustee has no standing to challenge the lack of recorda- 
tion; and that this action is time barred are set forth heroin 
and are independent bases for sustaining t: dismissal of 
the complaint. 

Judge Weinstein, however, did have occasion to consider 
the fact that for over two years the Trustee treated 
National as a secured creditor under tin 1 mortgage and 
permitted it to receive the very funds the Trustee is now 
contending National is not entitled to. And it was this 
unembarrased change of position by the Trustee and the 
lack of merit of his posture that prompted Judge Weinstein 
to note that nothing lie had said should be construed “to 
indicate that 1 believe that the trustee’s action in taking 
this matter to court was justified or that the trustee is 
entitled to any fees for this kind of litigation” (J.A.I-ht). 

The Trustee has offered nothing in his brief to this court 
upon which to base a contrary determination or a more 
charitable characterisation of the substance of bis claim. 
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The Facts 

The bankrupt was engaged in the business of leasing 
machinery, equipment and aircraft. In April, 19G9, LCI 
leased a North America Sabre Liner to Grant Company 
(hereinafter “Grant") for a term of eight years and at a 
monthly rental of approximately $ 11 , 000 . 

In March, 1970, LCI applied to National for a loan of 
jfCiOO.OOO and offered to secure that loan by an assignment 
to National of the rentals generated by the Grant lease. 
'I’llis proposed assignment of lease, by itself, was not ade¬ 
quate security for the loan. The assignment alone would 
have afforded no tangible protection to National in the 
event Grant defaulted on the lease and LCI defaulted on 
its obligation to the bank. In that event. National would 
have been in a wholly unsecured position. Accordingly, 
National insisted, as a condition of the loan, that it obtain 
a security interest in the aircraft leased to Grant as well. 

On March 13, 1970, the loan to LCT was made and in 
consideration therefor LCI executed a secured promissory 
note calling for monthly installment payments, a chattel 
mortgage on the aircraft and an assignment of the Grant 
lease. (3.A. 13, 2-, 27, 00). Tin* chattel mortgage contains 
its own assignment of rents which provides in part, that 
non the happening of an event of default National has the 
right “to take possession of all or any part of the Mort¬ 
gaged Property and to exclude the Company . . . wholly or 
partly tlieref m . . . [and to] collect and receive all rents, 
issues, profits, revenues and other income of the same and 
every party thereof” (Mortgage §4.3. ,J.A. 4S). 

That chattel mortgage was duly recorded by the Bank 
with the Federal Aviation Agency, as is required by 49 
U.S.C. §1403. Tn addition, National filed form U.C.C. 1 
financing statements with the Register of the City of New 
York and with the New York Secretary of State, giving 
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notice of its interest in the rentals (J.A., 15. 75).* Finally, 
National took possession of the chattel paper assigned in 
the transaction (i.e. the lease. New York Uniform Com¬ 
mercial Code § 9-105(h)). National did not record the 
assignment of lease with the FAA. 

After the making of the loan, (Jrant remitted its monthly 
lease payments to National. These payments were depos¬ 
ited in IJ’I’s checking account maintained at National and 
National regularly debited that account in satisfaction of 
the monthly installments due under LCUs note and mort¬ 
gage (.J.A. S). <)„ October 10. 1070, I AT was adjudicated a 
bankrupt, an event constituting a default under the Mort¬ 
gage (Mortgage § 4.1 (II), J.A. 20). However, LCI’s bank¬ 
ruptcy did not disturb tin* payment arrangement above 
described and National continued to debit the LC1 checking 
account with the full knowledge and consent of the Trustee. 
Indeed, in 1971. in a court application,for leave to sell the 
aircraft, the I rustee acknowledged the validity and pri¬ 
macy of National’s lien on the aircraft and its right to 
rental payments (J.A. (L'-tiS). In these circumstances. 
National had no occasion to declare a default and to accel¬ 
erate the debt. 

In 1973, alter National had received during a period in 
excess of three years over $440,000 in reduction of the prin¬ 
cipal and interest due on the mortgage note, the Trustee 
claimed to have discovered an infirmity in National’s secur¬ 
ity position resulting from its failure to record the separate 
assignment of lease with the FAA. At about the same time, 

*|rant offered to purchase the aircraft at a price approxi¬ 
mating its market value. Both National and the Trustee 

* In a footnote on page 21 of his brief, the Trustee claims that 
the U.C.C. filing was inadequate l>ecause T.CI’s office was in Nassau 
County. This statement is completely outside the record and appears 
to be the premise of an entirely new contention by the Trustee. Such 
extra-record reference is, of course, improper. 


consented to the sale and entered into a stipulation to that 
effect (J.A. 109-112). 

The Trustee has, without justification, thrust that stipu¬ 
lation into this litigation in an attempt to confuse the 
nature of that transaction. Despite the fact that Grant 
acknowledged that it was purchasing the aircraft (J.A. 10.’?), 
the Trustee attempts to cast that sale as a prepayment of 
rentals so that the purchase price lie considered paid pur¬ 
suant to the alleged invalid assignment of lease rather 
than in satisfaction of the valid chattel mortgage. 

Suffice it to say that the stipulation made possible the 
sale of the aircraft which would not have been possible had 
National not released its recorded chattel mortgage (Stip. 
If 1.1, J.A. 111). National agreed to release its mortgage 
onlv because the stipulation provided that an amount equal 
to the unpaid balance thereon be put in escrow so that it 
could argue that the validity of its mortgage entitled it to 
the money (Stip. Iffl A and C, JA. 111). 

In short, as is customary in matters of this kind, the 
stipulation was to serve no purpose other than to permit 
the sale of the aircraft free of National’s lien with the lien 
attaching to the nroceeds. Indeed, this is precisely how the 
Trustee characterized the transaction in a letter to Judge 
Weinstein (J.A. 144-146): it was the precise relief he had 
sought from the bankruptcy court immediately prior to the 
execution of the stipulation (J.A. 62-67): and it was the 
verv same way he characterized the mechanics of a sale o 
Grant on its offer to purchase the plane in 1971 (J.A. 62-6) 

In point of fact this was exactly how the proceeds from 
the sale to Grant were handled. There was set aside in 
escrow in a special deposit held by National, to await 
a determination of the Trustee’s claims, the sum of 
$160,47.'5.44 representing the principal balance and accrued 
interest remaining due on the note and mortgage (Stip. 
flC, J.A. Ill), and in consideration thereof National 
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n-lrasc.l its mortgage, and tin* Trustee gave Grant a Bill 
of Sal<‘. 

I Trustee thereupon commenced this suit to recover 
all amounts received by National subsequent to the tiling 
of *li«‘ petition in bankruptcy and also tin- amount hold ln- 
National in tilt 1 special deposit. Although the complaint con¬ 
tains two causes of action, the first to recover the payments 
received hv National and the second for a declaration of the 
I rustee s right to the escrowed amount, it rests on a single 
h gal them \, naniclv, that Nationals chattel mortgage was 
a nullity, and that the amounts collected by National after 
hankruptcy and those held by it in the special deposit were 
collected under an invalid assignment of lease. 

Proceedings Below 

I lie matter came on in the Court below on cross-motions 
loi summary judgment; National moving for judgment dis¬ 
missing the complaint on the ground, among others, that its 
mortgage was all encompassing and the Trustee moving 
lor .judgment on his two causes of action on the ground that 
the mortgage and assignment u\ rents were invalid. 

With the issues thus framed and after hearing lengthy 
argument. Judge Weinstein denied the Trustee’s motion, 
holding that the attacks on the mortgage were untenable. 
Judge Weinstein found that the mortgage was a valid and 
subsisting one and he held that, pursuant to its terms, 
National was entitled to the monies it had collected and to 
the balance of its mortgage debt represented bv the 
escrowed account (J.A. 122). Judge Weinstein rejected the 
. .. li'Ht any alleged defect with respect to the assign¬ 
ment impaired the mortgage, stating: 

“• . . nothing really turns on the question of the 
assignment of lease, since tin* chattel mortgage is 
the primary document relied upon” (J.A. J22). 


In these circumstances the Trustee's claim that Judge 
Weinstein somehow overlooked the first cause ot action is 
specious. This claim was made to and rejected by Judge 
Weinstein on the Trustee’s motion for reargument (J.A. 
147-1.').'!). The first cause of action is no different from the 
second and depends for its success upon a resolution ol the 
same legal and factual questions. It is obvious that a deter¬ 
mination of the validity, scope and content of National s 
mortgage is dispositive ot both causes of action, since 
National’s right to retain the monies collected and to 
recover the balance due is predicated on the same operative 
document, the chattel mortgage. 

By concluding that National’s mortgage entitled it to 
receive the payments in question the Court below paused 
on both causes of action. And having determined that nei¬ 
ther survived analysis, it was entirely proper for the Court 
to order the release of the special deposit in National’s 
hands from the escrow. For it necessarily follows from a 
determination of the primacy of National’s mortgage lien 
that it is entitled to the balance of the sale proceeds to 
which the lien of the mortgage was consentuallv trans¬ 
ferred. 

Nor did the Court award to National die whole proceeds 
of the sale of the aircraft ($4:>.”>,70r)..jS) on an unpleaded 
counterclaim to foreclose the mortgage, as the Trustee con¬ 
tend- (Brief, pp. 14.44-47)). National’s motion requested 
no such relief; the Court’s opinion grants no such relief; 
the order and judgment appealed from provides for no 
such relief; and National has not sought to collect on the 
“granting” of its “unpleaded counterclaim”. 

Thus, the Trustee's argument, that by granting National 
all of the sale proceeds, Judge Weinstein thereby created 
an offset against the first cause of action which he somehow 
“ignored” (Brief, p. 14), is both unavailing and confused. 
The simple fact is that Judge Weinstein found that 



National was entitled to retain what it had been paid and 
to recover wliat was due, a result sanctioned by tin* stipula¬ 
tion ol the parties. And the same result should obtain on 
appeal since the Trustee's attacks on the mortgage have 
not improved with their repetition. 

Questions Presented 

The Trustee recognizes that to prevail on the appeal lie 
must destroy the effectiveness of National's mortgage. And 
the attack lie mounts on that instrument is a varied one. 
In the first instance, lie ignores the mortgage completely 
and stresses the alleged invalidity of the assignment of 
lease without once demonstrating how tin defect in the 
latter impairs the enforceability of the former. Alterna 
lively, lie claims that the mortgage attached to nothing 
since M l entered into a conditional sale contract with 
* 1 rant and did not have title t<> the aircraft to support a 
mortgage but fails to disclose the fact that all of the statu¬ 
tory prerequisites for characterizing the transaction a con¬ 
ditional sale were not fulfilled. 

It is apparent then, that the principal questions to be 
determined on tins appeal relate to National's rights as 
‘‘battel mortgagee. The subsidiary questions relate to the 
Trustee’s right to maintain this action. 

1. May National be deprived of its rights as chattel 
mortgagee because of its failure to record, not the chattel 
mortgage, but the assignment of lease? 

Is the assignment of lease a conveyance required 
to he recorded under the Act? 

d. If the assignment is such a conveyance was the 
recording requirement sufficiently complied with In¬ 
explicit reference to the assignment in the recorded mort¬ 
gage? 


9 


4. Dot's (lie Trustee, exorcising the rights of hypo¬ 
thetical lien creditors pursuant to section 70c of the Bank¬ 
ruptcy Act*, have "actual notice" (as that term is used 
in the Federal Aviation Act) of the assignment of lease 
from the recon let l reference thereto. 

f). (’an the transaction between LCI and (irant properly 
he characterized as a conditional salt' as against National, 
since tin* alleged option, a necessary element oi such a 
transaction, was never recorded ami National had no 
“actual notice" thereof? 

(I. Assuming arguendo, the transaction may have been 
a conditional sale, did the security interest granted to 
National bv I,Cl nevertheless attach to the aircraft and 
its proceeds? 

7. Since the Trustee is now seeking to advance a right 
existing only under Section 70c oi the Bankruptcy Act 
on behalf of hypothetical lien creditors (there being no 
actual lien creditors), is lit' barred by the two year statute 
of limitations contained in §lle of the Bankruptcy Act? 

5. Does this Trustee representing a hypothetical lien 
creditor have standing to contest the assignment of lease', 
or do the recording provisions of the Federal Aviation 
Act protect only subsequent purchasers and encumbrancers 
who relied on the record? 

* The complaint alleges that this action is based upon §70e of 
the Bankruptcy Act. 11 F.S.C. §110(e). That section permits the 
trustee to attack a transfer only if an actual creditor with a prov¬ 
able claim were empowered to do so. 1 he trustee has apparently 
abandoned his reliance on that section, since he now cites only sec¬ 
tion 70c of the Bankruptcy Act which grants him the right of a 
hypothetical lien creditor at the moment of bankruptcy. 
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ARGUMENT 
POINT I 

National is entitled to the rentals and to the pro¬ 
ceeds cf sale of the mortgaged property under the 
terms of the Mortgage and Applicable Law. 

A. The Mortgage provides for the payment of the 
rents to the bank. 

I lie Mortgage executed by L('l ai 1 recorded with 
the Federal Aviation Authority sets forth in detail 
the lights of the respective parties thereto. It makes 
several explicit relerences to the f■ rant lease ami gives 
National the right to take possession of the mortgaged 
property upon default and "to exercise all rights and 
powers ol | I A'l | in respect of the Mortgaged Property .. .” 
(•I.A. 4 s !). As is customary, the mortgage contains a specific 
assignment ol the rental payments effective on default 
(separate from the pre-default assignment of lease chal¬ 
lenged by the Trustee) by conveying to National the right 
to collect all rents and profits arising from the property 
(.I.A. 4 s !). In addition. National is grafted the right, on 
default, to sell the property (J.A. 49-1)0) and to “divest fLCI 
Ironi i all right, title, interest, claim and demand whatever 
to the property sold . ..” (J.A. 51). Tn substance, the mort¬ 
gage gives to National all of the traditional rights and 
remedies of a moitgagee. And in view of the fact that 
National collected the rents without objection, both before 1 
and alter bankruptcy, there is no cpiestion but that, as 
mortgage**, it is entitled to those tents without the neces¬ 
sity of foreclosure ..lings. In re Her flick, 5(i F.2d 2SS 

(S.I).N.Y. 1921): In n limsc, 254 Fed. (i(i4 (2d Cir. I9ls); 
Snllit dD v. Hobson. 222 N.Y. 217, 119 N.E. 405 (191S). 
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B. National is entitled to the rents under the Uni¬ 
form Commercial Code. 

Although tlu* Federal Aviation Act ("FAA") undoubt¬ 
edly preempts the field as to place and manner of recording 
liens on aircraft, it makes no provision tor the enforcement 
of those liens. Resort must lx* had to state law which, in 
this case, is the Filiform Commercial Code. .SYc, Filiform 
Commercial Code >!>-1 (>4. Comment 1; II (iilmore. Security 
I NTi'.ni'.srs ix I’khsonai, Pitoi’i-'.iiTV §13.5; Stair Secur'dies I'd. 
v. Ariatinn Kuter/irises, Im.. 355 K. 2d 225 (1 Oth Cir 
19(i(i); / iid hsI rial Xatinnal Haul of Rhode Island v. Butler 
\iiation International, Inc., 370 F. Supp. 1012 (E.D.N.Y. 
1074): Xortliern Illinois Corf). v. Bishop Distrilntlint/ Co., 
284 F. Supp. 121 (I). Mich. IOCS); Ti ros Xatinnal Bank of 
Houston v. Anfderheidc, 235 F. Supp. 599 (E.D. Ark. 19G4). 
Although a case outside the line of authority, Domll v. 
Beech Acceptance Cor/). Inc., 3 Cal. 3d 544, 470 I\ 2d 401 
( 1970), cert, denied 404 F.S. S23 (1971) holds that the FAA 
preempts state law as to both recordin.tr of liens a.id their 
priority, the Court did not pass upon which law governs 
the enforceability of liens, once recorded. Indeed section 
1400 of the FAA specifically provides that the validity of 
all recorded conveyances is to be governed by state law. 

The Code provides remedies equivalent to the contractual 
provisions contained in the chattel mortgage. Filiform 
Commercial Code $§9-503, 9 504. The Code itself sets forth 
the rights of a mortgagee upon .default. Section 9-503 
grants to tlu* secured party the right to take possession of 
tlu* collateral even without judicial process if this can be 
done peaceably. Shirley v. State National Bank of Conn 
(2d Cir., Feb. 14, 1974); Adams v. Southern Calif. First 
Xatinnal Bank, 492 F.2d 324 (9th Cir. 1974), cert, denied, 43 
TJ.S.L.W. 3281 (Nov. 11, 1974). 

Section 9-504(1) grants to the secured party tin* right to 
sell, lease or otherwise dispose of any of the collateral. 







Section 9-;>04(3) grants to the secured party the ri”lit to 
sell the chattel even by private sale. 

Section 9-.>04(4) provides that when collateral is disposed 
of hv a secured party upon default: 

. . the disposition transfers to a purchaser for 
value dll oi the debtor's rights therein, discharges 
the security interest under which it is made and any 
security interest or lieu subordinate thereto.” 
(Emphasis added.) 

C. Nation il’s rights are not impaired by the 
bankruptcy. 

The rights bargained for bv National as set forth in the 
mortgage and those to which it is entitled under the Code 
were in no way diminished by LCI’s adjudication as a bank¬ 
rupt. I he I rustee stands in the shot's of the Bankrupt to 
the extent ol the bankrupt's interest in propertv. ,SVc, 
Janncy v. Bell, 111 F.2d 103 (4th Cir. 1940); In re Solomon, 
40 1*. Supp. (>2 (E.I). i*a. 1941 ). A chattel mortgage, abso¬ 
lute as of the date of bankruptcy, is not invalidated by that 
bankruptcy. In re American Motor Products Corp., 9S 
E. 2d 774 (2d Cir. 193S). The Trustee takes the bankrupt's 
property subject to the lien <>f the recorded chattel mort¬ 
gage. Matter of .lames, Inc., .‘>0 E. 2d 555 (2d Cir. 1929), 
4 Beminyton on Bankruptcy §1728 (rev. ed. 195(5). 

The very purpose of a mortgage or other security is to 
permit a secured party fully to realize on his collateral 
alter the default and bankruptev ol his mortgagor and 
research has revealed no reported case even questioning 
this right. 
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D. The Trustee has openly acknowledged National’s 
right to the rentals and should now be estopped 
from claiming the contrary. 

National's rights as chattel mortgagor arc so clear and 
well settled that the Trustee himself openly acknowledged 
their primacy. For over three years the Trustee permitted 
the Bank to collect in excess oi $400,000 without once chal¬ 
lenging National's right to do so. Moreover, in a petition 
to sell the aircraft tiled in .June, 1971, long after LCTs 
bankruptcy, the Trustee conceded National’s right to the 
rentals in the precise fashion urged by the Bank here. 
Thus, in that petition to sell the aircraft the trustee stated: 

“Thereafter on March 13, 197<> the bankrupt mort¬ 
gaged said lease and aircraft to National Bank oi 
North America. Said chattel mortgage was duly re¬ 
corded, with the FA A . . . on April 30, 1970” (Peti¬ 
tion U3, J.A. 04). 

That petition continued: 

“[The rentals due under the lease are] subject to a 
recorded mortgage in the hands of National Bank 
of North America” (Petition H6, J.A. 65). 

In his brief in support of that petition, the Trustee de¬ 
scribed the transaction exactly as National does in this 
litigation: 

“On March 13, 1970 the bankrupt borrowed $500,000 
from | National | on a five year note and collateral¬ 
ized the loan with the Brant lease and airptyuie. 
National apparently perfected its security interest 
bv taking possession of the original lease document 
and tiling with the FAA” (Brief, p. 1). 

The Trustee then acknowledged what he seeks to deny 
here, stating: 


o 
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“The Trustee irilliuyly coHirrlis that National, as a 
crmifor, i- entitled to the unpaid principal, 
interest nernied until payment of the residue of the 
Hank’s overdraft” (Brief, p. 2. emphasis added). 

In light ol this explicit recognition of National’s rights, 
the Trustee’s newly advanced theories that National did not 
collect the rentals under the mortgage hut under the assign¬ 
ment. or that the mortgage attached merely to a reversion 
oi that National should lie harm'd hy laches since it never 
sought to foreclose the mortgage, are, at the least, suspect. 

In advancing the claim that National received payment 
under the assignment ol lease rather than under the mort¬ 
gage, the Trustee is caught in an inconsistency inherent in 
his entire argument. I*or he alleges in this action that the 
remaining mortgage debt is merely $ I (it 1.47:1.44 (.J.A. "Mi). 
Now the mortgage debt was reduced to that amount only 
because the payments made by Grant were applied against 
the installments of the mortgage debt evidenced by |,(Ts 
promissory note. Obviously if the payments made by Grant 
subsequent to the bankruptcy (amounting to $44( ),.">< i2. fid) 
had not been so appli d, the mortgage indebtedness would 
lie in excess of $(i(It 1,000. Thus the Trustee’s claim that the 
payments were not received pursuant to the mortgage is 
belied by In. own recognition of the event.* 

Indeed, even on appeal, the Trustee cannot escape from 
tbe fundamental delect of his argument. Thus the Trustee 
acknowledges that Grant's rents were not directly paid to 
National but into a bank account at National, established by 
I.CI and controlled by the Trustee (Brief, p. S). This 
account was debited monthly by National, with the obvious 

* If for anv conceivable reason the Court should hold that 
.National is vulnerable as to the payments received subsequent to the 
bankruptcy, the mortgage debt will be correspondingly res,..red in 
amount, and National will claim the whole proceeds of the sale of the 
aircraft under its first mortgage lien. 
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knowledge and consent of the Trustee. In these circum¬ 
stances, it is clear that National was not receiving payments 
I'rom Grant, but from all of the funds in LC I s account. 
Accordingly, all of the Trustee's arguments about the 
validity of the assignment of rents are totally irrelevant. 

Kqually unavailing is the Trustee’s claim that, despite 
his open recognition of National’s right to collect the rents 
under the mortgage, National should now be barred from 
asserting its right under that mortgage because National 
never instituted foreclosure proceedings. Although 
National did not seek to take possession of the aircrait, 
apply to have the rends segregated by order, foreclose its 
mortgage or sell the craft,* this was only so because the 
Trustee openly and publicly acknowledged National's rights 
to the rentals and consented to the application of those 
rents in reduction of the Lt'L loan. Since under these cir¬ 
cumstances, National was receiving exactly what it had bar¬ 
gained for, it had no occasion to assert its forelosure rights 
under the mortgage. 

If at the outset of the bankruptcy, the Trustee had 
attacked National’s position or challenged the assignment 
of rentals or attempted to interfere with the payments being 
made by Grant, then National would have immediately 
enforced its rights under the default clause of the Mortgage 
as mortgagee, without regard to its rights as assignee of the 
rentals under the assignment of lease. By sitting on his 
"rights” for all of these years, the Trustee has tried to place 

* Those events constituting defaults and triggering the Banks right 
to collect the rents, foreclose or sell were specifically set forth in 
the Mortgage. The filing of a ftetition in bankruptcy alone was suffi¬ 
cient grounds upon which to predicate a default ( § 4.1 ( H), J.A. 46). 
Manifestly, if there had been any interruption in the receipt by the 
Bank of "payments made by Grant, that too would have been a 
default (§ 4.1(A), (D), J.A. 44, 45). Moreover, in his statement 
filed pursuant to Rule 9(g) the Trustee conceded that lA'l’s adjudi¬ 
cation was an event of default under the mortgage (J.A. 76). 
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National in the position of having to defend the assignment 
of lease to the exclusion of its rights as chattel mortgagee. 

The Trustee should not he permitted to profit from his 
own inac tion. It is well recognized that a “trustee in bank¬ 
ruptcy can he estopped to the same degree as any other 
party. ’ Rroiensli in v. Aluminum Reserve Corp., 245 F.2d 

s - <-' 1 ,f,r '7): Lawson v. First State Rank of Vienna 

-1 h .2d !M! (Sth Cir. 1!)27). Tt is equally clear that a trus¬ 
tee may he prevented from asserting rights he may other¬ 
wise* have had if, because of this delay in so doing, others 
have suffered detriment. Tndeed, Judge Weinstein has 
already had occasion to apply these equitable doctrines 
against this I rustee in this very bankruptcy. In the Matter 
of Leasniff Consultants, / ne.. Civ. No. 70 B (!5f> (E.D.N.Y. 
August 2, 1072). I lie facts in this case are no less com¬ 
pelling. Hen*, but lor the Trustee’s conduct. National 
would have asserted its full rights as chattel mortgagee. 
It should not now lie prevented from doing so because of 
its reliance on the Trustee’s conduct. On the contrary. 
National’s rights should be measured as of the date of bank¬ 
ruptcy. On that date, it had a valid and subsisting chattel 
mortgage, the enforceability of which would have been rec¬ 
ognized by the bankruptcy court. On that date National 
had tin* right to foreclose its mortgage subject to Grant's 
rights as lessee and therefore to continue to receive rent 
payments. Its rights should be no less today. 

E. The Trustee’s characterization of National’s 
rights as reversionary” is unavailing. 

In a clever attempt to confuse by label what he cannot 
demonstrate by analysis, tin* Trustee claims that as lessor 
of the aircraft, L(’l retained only a reversionary interest 
therein and that National’s mortgage attached merely to 
that reversion. In advancing this claim the Trustee sug¬ 
gests that despite the fact that LCT was entitled to receive 
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tlu* lease payments during the term of the lease, it was not 
free to pledge those rentals, since the only “real right it 
had was the reversionary right to obtain the aircrait upon 
(1 rant’s default or upon the expiration of the lease. The 
r< (I net in ad absurd it »i ot this argument is that LC 1 could 
default on its payments to National with impunity, suiter 
foreclosure under the mortgage and nevertheless still he 
free to collect the rent from Grant, all because the only right 
conveyed to National was the mythical reversionary one. 

The fact is, that in a true lease transaction, the lessor 
retains far more than a “reversionary” interest. Indeed, 
the lessor remains the owner of the property and has all ot 
the emoluments of that ownership, including the right to 
receive the rentals. There can he no question hut that as 
owner of the property, LOT could and did encumber its 
rights of ownership by conveying a chattel mortgage secu¬ 
rity interest to National. Nor is there any question hut that 
such a security interest reaches the lessor’s right to receive 
the rentals. Not only is the specific provision in the mort¬ 
gage to that effect enforceable, sec, In re Bcrdick, of! F.2il 
oss (S.D.N.Y. 1951). but Section 9-504 of the Code declares, 
as well, that upon default, the secured party is entitled to 
“all of the debtor's rights (in the collateral). 

It is equally clear that there is no requirement that a 
secured party obtain a pre-default assignment of rents in 
order for the chattel mortgage security interest to attach 
to those rents upon default. 

There is nothing in this statement of the rights of a 
chattel mortgagee that is in any way astonishing or novel; 
nor could there lx*. These rights of a secured party are 
too well settled and too well recognized to admit of a con¬ 
trary interpretation. And it is precisely this recognition 
which the Trustee himself gave to National’s rights. To 
permit him to now withdraw that recognition upon his 
unreasoned and unsupported theory of “reversion” is as 
unjustified as it is unfounded. 
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POINT II 

National s rights as mortgagee are unaffected by 
the assignment of lease. 

In considering; tin* nature of the trustee’s attack on the 
mortgage it is significant to note that he never once chal¬ 
lenges its validity or priority although by his ••reversion” 
argument lie tries to give it little scope. Indeed he even 
concedes that the mortgage was duly recorded with the 
1* AA. (M(g) Statements, .), ,I.A. In, To). However, the 
I nistee does argue that a separate instrument, the assign¬ 
ment o| lease, is invalid because it was not similarly 
recorded. 

I’lie unstated assumption of this argument appears to 
be that any infirmity with respect to assignment neces¬ 
sarily destroys the iimpiestioned enforceability of the 
chattel mortgage. I'his position is without authority in 
tin* law and distorts the transaction in question bevond 
recognition. 

As security lor its loan to I,Cl National sought to 
obtain two distinct sets of rights. The first was a present 
pre-default right to receive the rents generated by the 
(■rant lease. I his right was reflected in the assignment 
ol lease. In addition. National sought a securitv interest 
in the aircraft itself, with the usual right to rentals on 
default. This right was embodied in the chattel mortgage. 

In large measure security interests are quiescent rights 
that ripen only upon default of the debtor. Until that 
time, a secured party ordinarily has no claim to tin* pos¬ 
session of the collateral or to the rent it generates—and 
the debtor is free to use that collateral and those rentals 
as it sees fit. 

Thus, pre-default and post-default rights are separate 
and distinct. The Ttank need not have sought and might 
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not have obtained pre-default rights and this omission 
would not have diminished the vitality of its post-delault 
rights. In tin' absence of pre-default rights the Bank 
could have been assured that upon disposition of the col¬ 
lateral after default, it could obtain “all of the deh or’s 
rights" in the collateral. Cniform Commercial Code 
§9-504. Indeed, § 9-502(1) of the Code makes clear that 
under the assignment of the rents in the mortgage and 
oven before final disposition, the Bank was entitled to 
notify (1 rant to pay the rents to it. Thus, that section 
states: 

“When so agreed and in (in/i ci'i'til <>n tlcfunll, 
the secured party is entitled to notify an account 
debtor or tin 1 obligor on an instrument to make 
payment to him whether or not the assignor was 
theretofore making collections on the collateral . . . 
(Emphasis added.) 

It has never been held that in order to assure a secured 
party’s post-default rights, he must obtain pre-default 
possessory rights to the collateral. Vet, it is precisely 
this pre-default prerequisite that the Trustee seeks to 
establish in this case, for he is apparently seeking to trans¬ 
fer to National’s chattel mortgage the alleged infirmities 
besetting the assignment of lease. 

However, the alleged invalidity of the assignment 
should not affect the Bank’s post-default rights or work 
as a forfeiture of those rights or operate to penalize 
National so that it is in a worse position for having 
attempted to obtain an assignment than if it had never 
made such an attempt. Hi short, if the assignment is in¬ 
valid, then National’s rights should 1 h* considered as it 
there had never been such an assignment. So considered, 
it is clear that the Bank had all of the rights of a secured 
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party on default—including the right to receive all of the 
rentals. 

I In* tact that a secured party may fail with respect to 
one aspect ot its collateral without affecting another was 
recognized hy this court in this very bankruptcy in hi re 
Leo si nil Con^iltants, Inc., 4S(! |<\ 2d HOT (2d Cir. 1!)72). 
That principle applies with equal force here. That the 
unimpaired security interest provides greater rights or 
subsumes, upon default, the rights of the “impaired” 
seciii itv interest in no way should alter the application 
of that princi ‘ >. 

This policy is expressed in the Bankruptcy Act itself. 
In 1900, § 70c. 11 1 .K.C. § 110(c) on which the trustee 
relies, was amended to provide, among other things, that: 

II a transfer is valid in part against creditors 
whose rights and powers are conferred upon the 
trustee under this subdivision, it shall be ,vnlid to 
a like extent against the trustee.” 

In the House Report discussing this aspect of this 
amendment, it is stated: 

"‘If a security transaction or other transfer involv¬ 
ing a debtor’s property is valid in part against 
creditors whose rights and powers are conferred 
upon the trustee by the proposed amendment, it 
seems clear that it should be valid to the same 
extent against the trustee. While nothing in the 
proposed or existing legislation empowers the trus¬ 
tee to invade interest that no creditor described in 
the new version of the “strong-arm” clause could 
have reached, it has been thought advisable not to 
leave this limitation in the realm of inference. Thus, 
a security transaction involving proper!v located 
in more than one county or State may be perfected 
against c editors having tin* rights conferred upon 
the trustee by the proposed subdivision, only in 
respect to the property located in one of the juris- 



dictions. The security transfer would remain valid 
against the trustee und**r the proposed section 70(e) 
insofar as property in the one .judisdiction is cov¬ 
ered. in like manner, a security transaction duly 
perfected as to one kind of property hut not as 
to another, or valid to the extent of only a part 
of the consideration given, would remain valid 
pro tanto against the trustee so far as this sub¬ 
division would apply.’ ” 4A Collier on Bankruptcy 
% 70.47 at 580 (14th'ed. 1071). 

The considerations compelling the adoption of this 
amendment are directly applicable to this case. Here, 
at best, the Trustee can set aside the assignment of rents. 
But he can do no more. That is, he cannot take advantage 
of the assignment’s invalidity to defeat the otherwise 
valid chattel mortgage. That mortgage, and the rights 
created thereby should be considered separate and apart 
from the assignment. Ho considered, it is clear that the 
mortgage must be enforced. 


POINT III 

The assignment of lease was not required to be 
recorded. Ir any event, the reference thereto in 
a recorded document constituted actual notice 
thereof. 

A. The recording requirements. 

The foregoing discussion was predicated upon the as¬ 
sumption that an assignment of lease is a conveyance 
required to be recorded under the Federal Aviation Act. 
An analysis of the recording provisions of that Act and the 
regulations issued pursuant thereto manifests no sucli re¬ 
quirement with respect to the assignment of a lessor’s inter¬ 
est under a lease, and certainly not of a lessor’s interest in 


J.asc rentals, which is not an interest in aircraft, but a 
right to money. 

Section 303 of the Federal Aviation Act, 49 U.S.C. §1403, 
establishes a nationwide system for, as the title to that sec- 
lion indicates, the “[rJecordation of Aircraft Ownership”. 

Subdivision (a) of that section provides, in relevant part, 
that a system should be maintained for the recording of 
“any conveyance which affects title to. or any interest in, 
any civil aircraft of the United States.” 

The term conveyance is defined by §101(17) of the Act, 
49 U.S.C. §1301(17) to mean a: 

b 

"bill ol sale, contract of conditional sale, mortgage, 
assignment of mortgage, or other instrument affect¬ 
ing title to, or interest in, property.” 

I’ursuant to 'die authority granted by subdivision (g) of 
Section 1403. tin* Federal Aviation Administrator has issued 
regulations iiirther defining the kinds of transactions re¬ 
quired to be recorded. Thus, Section 49.31, 14 C.F.R. §49.31 
expands the conveyance definition of §1301(17) by provid¬ 
ing that conveyances include: 

“(a) A bill of sale, contract of conditional sale, as¬ 
signment of an interest under a contract of condi¬ 
tional sale, mortgage, assignment of mortgage, lease, 
equipment trust, notice of tax liens or of other lien, 
or other instrument affecting title to, or any interest 
in, aircraft.” 

It is significant that although this Regulation specifically 
added an ossif/i.nirnt ol a conditional sale to the definition 
ol conveyance (an assignment of a mortgage having already 
been included in §1301) and although the regulation included 
a lease as a recordable conveyance, it refrained from adding 
an of a lease to the statutory definition. 

I he importance of this omission is highlighted by a com¬ 
parison of the foregoing Regulation with those relating to 


encumbrances against engines and propellers. Section 
49.41(h) and §49..") 1 (b) of the Regulations specifically re¬ 
quire that tin* assignment of the h*ases of engines and pro¬ 
pellers be recorded. Since engines and propellers are inter¬ 
changeable replacement parts that are more likely to be 
released or subleased, tin* Regulatons expressly provide 
that an assignment of the Leases of that kind of equipment 
be recorded. The Regulations make no provision for the 
recording of the assignment of leases of complete aircraft. 
1’nder those circumstances, the conclusion is inescapable 
that the omission of an assignment of lease from both the 
statutory and regulatory definitions of “conveyance” was 
a deliberate and intentional one. 

* This conclusion is confirmed when the nature and purpose 
of the recording provisions are considered. As will here¬ 
inafter lie discussed, the* purpose of the recording provi¬ 
sions is to protect "persons who have dealt on the faith of 
recorded title . . . and as to whom it would be a fraud to 
give effect to unrecorded titles to their detriment”. Man s- 
f!i j n v. Southern Flirfht Srrricc. Inc., 227 l‘\ Sapp. 411. 41.* 
(M.I).X O. 19fd /. To fulfill this purpose the Act and the 
regulations require the recording of those kinds of con¬ 
veyances affecting the ownership of aircraft (bill of sale 
or conditional sale), the use and possession of aircraft 
(lease); or creating liens on aircraft (mortgage, equipment 
trust, notice of tax lien or other lien). 

The importance of these kinds of conveyances to persons 
dealing with aircraft is obvious. Each of those convey¬ 
ances directly affects the aircraft as such. The existence 
of any of those interests would materially affect a subse¬ 
quent purchaser or secured party. Rut the assignment- by 
an aircraft lessor of the rentals from a lease cannot be said 
to be such an interest. 

An assignment of rentals does not affect the record 
ownership of aircraft. Tt does not affect the right to pos- 
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session of the aircraft and is not a lien on the aircraft. The 
°nl> aspect of a lease transaction of importance to a pro¬ 
posed subsequent purchaser or lienor is the existence of the 
lease itself since that directly related to possession of the 
airemit. And it is tor that reason that neither the statute 
nor tin regulations require the recording of a lessor’s as¬ 
signment of lease.* 

I his is nowhere hotter demonstrated than by the terms 
oi the subject assignment ot lease. That assignment is 
concerned exclusively with the rental payments under the 
lease. Far from affecting any interest in the aircraft as 
such, the assignment expressly contains undertakings hv 
the assignor to continue to perform its duties with respect 
to the aircraft and makes clear that the assignee does not 
have these obligations. (J.A. Id). Thus, the assignment 
dearly transferred only the monetary obligation of the 
lessee and not an interest in the aircraft itself. 

The distinction between these interests was the entire 
predicate of this Court’s opinion in the /// re Leasing Con¬ 
sul I mils, sit/ini, affirming on this point Judge Weinstein’s 
opinion below. The Court there stated that the assign¬ 
ment ol thlease therein involved operated both as an 
assignment of an interest in the tangible propery and as an 
assignment of the “receivable", that is. the right to receive 
the rentals. Moth Courts held that the assignment of the 
interest in the tangible property was snbjec to the appro¬ 
priate filing rules for equipment (under the l nifonn Com¬ 
mercial Code in that case, or in this case under the FA A 
il and to the extent any interest in property was deemed 
to be taken under the form of assignment). Mnt the right 

* I'.ven il a requirement ol .<—• >r<ling an assignment of lease were 
re.el into the provisions, it should he limited to the assignment only 
of a lessee’s interest under a lease since such a conveyance would 
affect (he use and control of the aircraft. The lessor’s right to 
receive rents under a lease relates to a monetary obligation and not 
to the aircraft itself. 
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to the rece' •'hies was considered a different matter and 
one subject .ie rules relating to perfection of an interest 
in the chattel paper as such under the Uniform Commercial 
Code. Here, the interest in the chattel paper as such was 
perfected by the Bank by taking possession thereof, 
(Uniform Commercial Code §9-305) and also by filing in 
New York, which is obviously the appropriate State 
(Uniform Commercial Code §9-304). 

The distinction drawn by the Courts obviously fits in 
with the purpose and the exact structure of the Federal 
Aviation Act. The Federal Aviation Act is concerned with 
recording of “conveyances” of aircraft, engines, etc., 49 
U.S.C. §l403(a)(l), (2) and (3) and §1403(c). Tt is not 
concerned with control or recording of monetary obliga¬ 
tions such as receivables which arise out of transactions in 
aircraft. Therefore, insofar as the Federal Aviation Act 
requires recording of assignments of conditional sales con¬ 
tracts (49 U.S.C. §1301(17) and 14 C.F.R. §49.3l(a)), i! is 
concerned only with recording of that aspect of the assign¬ 
ment which deals with the property interest, and it does 
not attempt to deal with that aspect of the assignment that 
is concerned with the transfer of the debt. 

The Trustee sloughs off the meticulous drafting of the 
statute and regulations and the reasoning underlying them, 
and argues merely that uniform'ty requires that all forms of 
chattel paper be treated alike (Brief, p. 27). He supple¬ 
ments that with a disingeniously erroneous assertion that 
the Federal Aviation Act requires that all instruments 
“related to aircraft” be recorded (Brief, p. 2). The statute 
says no such thing, as the foregoing discussion demonstrates. 

Fin Uy, it should be noted that the Act and the Regula¬ 
tions require the recording of instruments “affecting title 
to, or interest in property.” Although the phrase “interest 
in piopertv” is nowhere defined in the Act, that precise 
phrase is used in the recording section of the New York 


Weal Property Law, 290. et si //. The uniform interpretation 
of that phrase by the courts is illustrative here. 

Section 29I provides that every conveyance of real prop- 
erty is invalid against certain third parties unless it has 
hecn fully recorded. The term “conveyance” is defined in 
JfM11• *) to include "< nr;/ irrith n histmini at, hi/ u'hich an;/ 
estate or intercut nt real /iro/iert;/ is created, transferred, 
mortgaged or assir/.ied, or hy which the title to any real 
property may he affected. . . .” (Kmphasis added). De¬ 

spite the luoad language set forth in ^290 and its prede¬ 
cessor statutes*, the Courts of this State have uniformly 
held that an assignment of rents accruing under a lease of 
real property is not a conveyance of an "interest” in real 
property with the meaning of the recording statute. See, 
i.'/., Harris v. Lesster, 25 App. Div. 402, f)4 X.V.S. 804 (1st 
I )ep’t 1898) a/i/nal dismissal . 1 5!) X. V, 522, 52 X. K. 1120 
(1899), where the Court enforced an unrecorded assign¬ 
ment of rents, holding: 

“That assignment was not within the recording act. 
It in no wise affected the title to the land, nor was 
it a lien or encumbrance thereon.” 54 X.V.S. at S<>7. 

To the same effect is Monita Itralt;/ ('or//. v. One Tirenti/- 
7 ten I’ifth Arenac < nr//., 204 N.Y. 52 (11)24), and Conic;/ 
v. I'iitt, 1 Si App. |)iv. (175. Hi!) X.V.S. Ki2 (1st Dep’t 1918). 
Aceoril: linla nihlli v. Stunt on, 12!) Mi sc. 270, 220 X.V.S. 
502 (XA . Mini. ('t. 1027): Anderson v. island Creel [• Coal 
Co., 2!>7 K.Supp. 2S.I ( W.D. I\y. 1009). Moreover, hotli 
Harris and Conic;/ ha* e been consistently cited with ap¬ 
proval. See, e.;/., Witsvhi/er v. ./. I\. Marcia A Co. lac., 
255 App. Div. 70. 5 X.Y.S.2d 010 (2d Dep’t 1928); Itock- 

* Section 240 of the Real Property 1 .aw. the predecessor to §290, 
contained the same hn.ad definition of "conveyance” and provided 
further that: “The terms ‘estate’ and ‘interest’ in real property 
include every such estate and interest freehold or chattel, legal or 
equitable, present or future, vested or contingent”. 





more v. Lehman, 12!* F.2d 892 (2<l Cir. 1942); Empire State 
Collateral Co. v. Bap Realty Corp., 232 F.Supp. 330 
(K.D.X.Y. 1904); AYm York Life Ins. Co. v. Fulton Devel¬ 
opment Corp., 205 X.Y. 348, 193 X.E. 109 (1934); Sullivan 
v. Itosson, 223 X.Y. 217, 119 X.E. 405 (1918). And even 
more significantly, the distinction between an assignment 
of rents due under a lease of real property and the “con¬ 
veyance of an interest" in real property, as set forth in 
tin' foregoing cases, has been retained ; id codified by the 
New York State Legislature. Compare §290(d) with 
§294-a. in short, despite the fact that such assignments 
must now be recorded, the Legislature properly recognized 
that an assignment of rent does not constitute an “interest 
in the leased property, and therefore, should not be encom¬ 
passed in the operative definition of “conveyance” set forth 
in §290(3). Those authorities suggest that the specific 
omission of such assignments from the FAA recording 
regulations was not only purposeful, but in complete 
accord with case law. 

I’ndei these circumstances, it is obvious that the 'trus¬ 
tee's claim that the subject assignment is defective is with¬ 
out support in either the Act or the Regulations. It is 
equally clear that the omission of an assignment of lease 
from the definition of conveyance was entirely consistent 
with the purpose of the Act and ana’ogous but relevant 
case law. 

Accordingly, the conclusion is inescapable that so far as 
concerns a property interest in the aircraft, the security 
interest of the Rank was correctly perfected by recording 
the chattel mortgage with the FAA and so far as concerns 
(he receivable, the security interest was correctly perfected 
by filing the assignment under state law and taking posses¬ 
sion of the chattel paper in accordance with the Code. 
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The records gave actual notice of the assignment 
of lease. 

I lit 1 iir^i tui<‘lit uni If r tins heading assumes 11 nit iin assign- 
ini'iit til It'iisi' rt'iitals by the lessor is a recordable instru¬ 
ment mitlcr the FA A. Section 14( Ki (c) of the Act provides 
that “no conveyance . . . the recording of w hich is provided 
lor . . . should lie valid . . . against any person other than . .. 
any person having; actual notice thereof, until such convey¬ 
ance ... is tiled for recordation. . . ." 

Conceding that the assignment was not recorded, we 
contend that "actual notice ’ thereof, within the meaning ol’ 
the above language, was given by a reference to the assign¬ 
ment in tin 1 recorded mortgage. 

The term “actual notice” found in the FA A and its 
predecessor the Ship Mortgage Act. 4(i F.S.C.A. $!)11 ,-t 
>' s not a usual one. It blurs the customary distinction 
between actual knowledge and constructive notice from a 
recording system. Hut help as to tin* meaning of “actual 
notice" can be found in cases under the two acts. 

The recording requirements of the Federal Aviation Act 
call not merely tor the tiling of the conveyance but for its 
recordation as well. That is, the dm ...nent reflecting the 
conveyance is. in its entirety, lodged with the recording 
office and subject to analysis by the whole world. More¬ 
over, the recording system is such that all instruments 
relating to one aircraft are readily found by reference to 
the aircraft serial number. The significance of this to the 
case at bar is that National's mortgage makes specific and 
explicit reference to the assignment to it of the (Irani lease 
in the vital clause of a mortgage, the defeasance clause. 

I Inis, tin' defeasance clause commencing the bottom of 
page ;» of the mortgage state (J.A. 20-30) 

"I’non condition that, until the happening of any 
Fvcnt of Default hereunder, subject to the terms 
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and provisions of the Note, and the assignment bg 
tin Compani / to the mortgagee of Aircraft Lease No. 
ring, dated April II, liXiU, between this Campanil as 
lessor, and the (leant i'ompang the schedule covering 
the Aircraft attached thereto (the 'Aircraft Lease 
Assignment’). . . (Emphasis added.) 

This reference to the assignment in the mortgage put 
anyone interested in the aircraft on notice that the Grant 
lease had been assigned to National even though the assign¬ 
ment itself was never recorded.* Since 49 I’.S.C. v1403(d) 
invalidates a conveyance only in favor of those without 
"actual notice tliereoi”, the subject assignment cannot be 
set aside. 

Such a conclusion was reached by this Court in The 
Tompkins, 13 F. 2d 552 (2d Cir. 1920)**. In that case, the 
notice in question was contained in flit* recital of a recorded 
release of mortgage which was read by counsel. The court 
held that this reference was sufficient to put a subsequent 
purchaser on notice even though the conveyance referred to 
was not itself recorded. 

The court , described the types of notice involved as 
follows: 

"Actual notice differs from constructive no_.ee, in 
that the latter is a legal inference from established 
facts, while actual notcie may be either actual knowl¬ 
edge or notice implied from the facts.” Id. at 554. 

* This reference to the Grant lease is not the only one contained 
in the mortgage. Indeed, that lease is referred to on six separate 
pages of the mortgage in those clauses governing such significant 
provisions as Warranty of Title §3.1 (J.A. 35); Possession and 
Transfer, §3.7 (J.A. 2); Authority to Operate §3.10 (J.A. 43); 
and Default § 4.1(D) (H) (J.A. 44, 45). 

** That case arose under the Federal Ship Mortgage Act, from 
which the recording provisions of the Federal Aviation Act were 
derived. Sec, c.g., Marsden v. Southern night Services, Inc., 227 
F.Supp. 411 (M.D.N.C. 1961); Marshall v. Harden, 169 Kan. 534, 
220 P. 2d 187; Blalock v. Brown, 78 Ga. App. 537, 51 S.E. 2d 610. 
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Tli(> Court concluded that actual notice existed, stating: 

“Investigation of the release or satisfaction of the 
mortgage by a mere reading of the recitals, which 
are as important as other stipulations, would have 
revealed the existence of title in the appellant. Care¬ 
less or indifferent reading will not excuse. There 
was the inlet of information to which tin 1 attornev 
closed his eyes and ears by an indifferent reading 
and the appellee Lowery must he held to have pur¬ 
chased with notice of the existence of title in another 
and therefore may not he declared a bona tide pur¬ 
chaser without notice ol the conveyance to the 
appellant.” Id. 

Hut "actual notice” may also come from information of 
record. This precise question was presented in McCmis- 
hnid v. Dm is, 204 So. 2d 334 (Fla. Dist. Ct. App. 1907). 
In that case, a mortgage note against an aircraft was 
unrecorded. However, it was referred to in a recorded hill 
of sale in the purchaser’s title. In view of that reference, 
the court held that this purchaser had actual notice of the 
mortgage. 

In Marsdrii v. Southern Fliffht Sen ior, 227 F. Supp. 411 
(M.D.N.t .IJMil) where a purchaser of an aircraft who 
failed to file his hill ol sale sought to retain priority over a 
subsequent mortgagee on the ground that sufficient refer¬ 
ence to his interest was contained in certain repair and 
alteration forms filed with the Federal Aviation Agency, 
the Court declined to charge the mortgagee with actual 
notice of plaintiff’s interest because the repair forms were 
not “title” or “conveyance” documents required to he 
recorded. The court’s opinion makes clear, however, that if 
♦ he purchaser s interest had been referred to in a recorded 
conveyance, the mortgagee would have taken subject to 
that interest. 
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Those cases conform to well-established law as to the 
effect of information on the record. As the Supreme Court 
held: 

"A purchaser is affected with notice ot every fact 
shown by the records, and is presumed to know 
every other fact which an examination suggested by 
the records would have disclosed.” Xorthicestci n 
Sat. Bank v. Frteman, 171 C.R. 020. 029 (1S!>8). 

It is equally well established that one is charged with 
notice of all matters affecting his title appearing in the 
instruments constituting the recorded claim including all 
recitals in such recorded documents. See, c./y., C. Callahan 
to. v. I.a I a if Ht' Consumers Co., 102 lud. App. •?!!). 2 X.h. 
I’d W4 Polston v. Scantlli/n. Ill Tenn. App. 252, IDS 

SAW 2d 1104 (1037); Braxton v. Ilan ei/, S2 SAW 2d 0S4 
(Tex. Civ. App. 1935): Ilauley v. McCabe, 117 Conn. 558, 
Hi!) A. 102 (1033); Johnson v. Abba. 105 Kan. 058. 185 1’. 
738 (1010). 

The reasoning applies with equal force to the case at bar. 
Here, the assignment which the Trustee attacks was 
referred to in a recorded document. That reference alone 
was sufficient to give “actual notice” of the assignment’s 
existence under the PA A. This conclusion is particularly 
compelling since the mechanics of recording established by 
$1403(g) require that conveyance be indexed under the 
identifying description of the aircraft and the names of 
the parties to the conveyance. 

Thus, the Trustee cannot claim that the assignment, if 
recorded, would have been indexed in a place different 
from the mortgage so that its absence from that place could 
mislead a searcher of the records. The fact is that the 
assignment, if recorded, would have been recorded under 
this same aircraft description and under the names of the 
same parties as the mortgage. Tn short, a person con- 
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cerned with the state of the record would have resorted 
to only one source, would have inquired as to only one 
source, would have inquired as to onlv one aircraft 
description and checked only one set of names. ..ml that 
search would have resulted in actutal notice of the assign¬ 
ment o| tin* lease to National. 

C. The trustee is bound by the state of the record 
of conveyances. 

I lie Trustee now argues that he is protected by a 
statutory veil of ignorance permitting him to prevail even 
in the face of what the records at the FA A reveal. 

It is, ol course, true, under $ 70c of the Bankruptcy 
Act that the ! rustee is deemed to he a creditor without 
notice ol the transaction even if there exists, among the 
creditor body, those who knew of the transaction. But the 
notice involved in that rule is kufnrh->Jr/c of the transac¬ 
tion and not what is disclosed |»v the recording of a trans- 

tion. It is only the former that the Trustee takes free 
•'I and not the latter. Surely the Trustee cannot reason 
ably contend that ho takes free of that notice which the 
record reveals, for if that were true, any trustee could set 
aside every recorded conveyance under Section 70c. On 
the contrary, his rights are those of a hypothetical lien 
creditor, and such a creditor, of course is bound by the 
recording system. 

In short, since tin* assignment was referred to in the 
records, the Trustee acting with the powers of a hypo¬ 
thetical judgment lien creditor, cannot set it aside. And 
this is precisely what the lower court held. The court 
noted that ‘‘the assignment is referred to throughout in 
the chattel mortgage” and held “that any reasonable 
creditor would have beer) advised by the filing of the chat¬ 
tel mortgage of the lease and the filing in New York” 
(J.A. 122). Judge Weinstein’s determination is entirely 
consistent with the applicable law. 
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POINT IV 

The mortgage had full effect, even if LCI may 
have given Grant an option to purchase. Since the 
option was not recorded, the transaction between 
Leasing and Grant was not a conditional sale. 

The foregoing discussion was directed to the Trustee’s 
contention that even if the transaction between LCI and 
Grant were a true lease and LCI retained title to the air¬ 
craft, the mortgage is ineffective because of the failure to 
record the assignment of rents. Since the Trustee was 
unable to connect the alleged infirmity of the assignment 
with the enforceability of the mortgage, he was compelled 
to take his argument beyond the failure to record the 
assignment to an attack on the mortgage itsell. Hut the 
nature of this attack is a curious one, for the Trustee 
points to no imperfection in the mortgage and alleges no 
defec t in the manner in which it was recorded. Instead, 
the Trustee argues that the mortgage is a nullity and 
attempts to support that claim by setting forth a series of 
arguments the very predicate of which is fundamentally 
Hawed.* 

* The Trustee’s claim that the mortgaged property was insuffi¬ 
ciently described is mere diversion. His argument is based on the 
theorv that since the mortgage com eyed a mere “reversion”, it 
should also have described tbe Grant lease in the granting clause. 
Since the mortgage fully describes the aircraft intended to be licensed, 
the trustee must mean that without a reference to the lease it does 
not describe tbe rentals. Hut this claim is belied by tbe document 
itself. It not only makes several references to the Grant lease but 
also grants to the Hank the right to collect the rentals therefrom (J.A. 
47). Moreover, this right is what all secured parties > ' ncome pro¬ 
ducing properties obtain—and is embraced in the Code which grants 
to the secured party "all of the debtors rights” in the collateral. 
§0-504. Finally, the Trustee has cited not otic case to support his 
theory that a mortgage on income producing collateral does not cover 
the income as well as the property. 
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Thus, the Truster alleges; 

(a) At the time that 1,(1 leased the aircraft to (Srant 
a separate document was executed conveying to ({rant an 
option to purchase the plane at the expiration of the lease. 

(h) 1’nder the Federal Aviation Act the existence of this 
option transforms the lease into a conditional sale. 

(e) Since it was a conditional sale, IAT did not have 
title to the aircraft. At host I.(T retained only a security 
interest in the aircraft. I.t'l could not transfer a lien on 
that aircraft to the Itank and National’s chattel mortgage 
accordingly attached to nothing. 

What the Trustee's argument overlooks is that for a 
lease to he considered a conditional sale, either National 
must have known of the o ition or it had to have been 
recorded. The fact is that in this case neither event 
occurred, although the Trustee has not disclosed that 
information to the Court and his pleadings are barren of 
references to this vital state of facts. Accordingly, the 
option is invalid except against persons with “actual notice" 
under the provisions of the very same statute by which the 
Trustee claims the assignment of lease is invalid. There 
is no allegation or proof that the Hank had "actual notice". 

A conditional sales contract is specifically defined in Sec¬ 
tion 101 (1(1) of the Federal Aviation Act of IhfiS, as fol¬ 
lows : 

“. . . any contract foi the . . . leasing of an aircraft 
. . . by which the . . . lessee contracts to pay as com¬ 
pensation a sum substantially equivalent to the value 
thereof, and by which it is agreed that the . . . lessee 
. . . has the option of becoming the owner thereof 
upon full compliance with the terms of the contract." 
4!) r.S.O. $ 1301 (1(5) (b). 

This definition of conditional sale contract makes clear 
that a document in the form of a lease is deemed a eondi- 
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tinnal salt* contract only if the lease rentals constitute com¬ 
pensation substantially equivalent to the value of the air¬ 
craft. and if the lease is accompanied by an option. No 
matter how dear it might be that the lease rentals consti¬ 
tute compensation substantially equivalent to the value of 
of the aircraft,* the lease is not a conditional sale contract 
unless it is agreed that the lessee has the option to become 
the owner of the aircraft upon full compliance with the 
terms of the contract. 4!) U.8.C. $1301 (1(5). Therefore, the 
lease without the option is not a conditional sale contract. 
Filing the lease without filing the option would not have 
constituted the tiling of a conditional sale contract and 
"acutal notice” of the lease without “actual notice” of the 
option is not "actual notice” of a conditional sale contract. 

There is no question but that the lease together with an 
option (••onforming to tin* statutory requirements i.e.. a 
conditional sales contract, is a conveyance required to be 
recorded. The regulations issued pursuant to the Act s|toci- 
lical 1 y include a contract of conditional sale in the definition 
of the conveyances required to In* recorded under the Act. 
14 t'.F.R. §49.31 (a). Tt is equally clear that under Section 
1403(d) of the Act. the failure to record a conditional sales 
contract invalidates it as to all without actual notice. 

While the Trustee is quick to seek to invalidate the as¬ 
signment for lack of recording as allegedly required by Sec¬ 
tion 1403(d) of the Act. he seeks to ignore the requirement 
of the same Section of recording of the option. TTo argues 
that because a conditional sale relates to ownership, the 
existence of the conditional sale must be recognized even 
though not recorded (Brief, p. 32-33) because it would be in 
credible for ownership of aircraft to hinge on the recorda¬ 
tion of th(> option. TTo contends that it is unlawful to have 
an aircraft registered other than in the name of the owner. 

* lodge Weinstein had doubt on this point on the facts in this case, 
and did not decide it. for it was not pleaded. See, J.A. 18-1°. 
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There are, however, two answers to this reasoning. In 
the first place, the Trustee confuses the registration pro¬ 
vision of the Act with the recording provision thereof. Sec¬ 
tion 1401(f) of the Act resolves that confusion hv speci¬ 
fically declaring that: 

“Registration shall not be evidence of ownership of 
aircraft in any proceeding in which such ownership 
by a particular person is, or might be, in issue.” 

Thus, it is clear that the status of registration lias nothing 
to do with title controversies. Title controversies are con¬ 
trolled by tin 1 recording section. 

This leads to the second point, that the Trustee’s argu¬ 
ment results in an absurdity. If an absolute bill of sale to 
an aircraft were unrecorded, the registration would be 
faulty, but there could be no question that the grantor still 
retained such apparent ownership as to validate a chattel 
mortgage if he executed it and if it were recorded while 
there was the outstanding bill of sale not of record, and of 
which the chattel mortgagee has no actual notice. The 
same is also true of a chattel mortgage executed when a 
conditional sale is not of record. 

The final absurdity of the argument that the quasi-crim¬ 
inal nature of the Act require* the recognition of Grant as 
owner of the plane is that Grant never registered itself 
as owner. Rather, as part of the purchase by it of the plane 
in 1!*73, Grant insisted upon and obtained a bill of sale from 
the trustee (Ktip. 1113. J.A. 111). Now if, as the Trustee 
contends. Grant was already tin* owner, it need not 
have insisted upon a bill of sale. Moreover, to the extent 
that the regulations or provisions of the Act were violated, 
it was MM. its Trustee and Grant who violated them, not 
National. How their failure to register ownership in Grant 
should result in this court’s holding that there was such 
ownership is not clear. Tli? fact remains that, as a matter 
of record, LCI was the owner of the aircraft. 
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In summary, tin* vary bad rock of the Trustee’s attack 
on National’s mortgage is fundamentally flawed. Since the 
transaction could be a conditional sale only because of the 
option and since the option was not recorded, it is clear 
that the transaction was not a conditional sale as to 
National and that Leasing was capable of conveying a secur¬ 
ity interest in the aircraft to National. 


POINT V 

Even if the transaction were a conditional sale, 
National is still entitled to prevail under the 
mortgage. 

Although a determination that the transaction was a 
conditional sale binding on National would be absolutely 
essential to the remainder of the Trustee’s theory, such a 
determination would by no means be dispositive of 
National's rights. The Trustee argues that with such a 
determination LCI would not retain title to the aircratt, 
would have only a security interest therein, and would be 
incapable of conveying a chattel mortgage to National. 
But such a determination would not allect National s 
substantive rights, for the* simple reason that the Act is 
not a substantive statute. While liens must be recorded 
with the FA A, once recorded, their extent, scope and 
validity are governed by state law. which in this case is 
the Uniform Commercial Code (“Code"). 

The Act itself recognizes the pre-eminence of state law 
with respect to the validity of all recordable conveyances. 
Section 30(5 provides: 

“Tin* validity of any instrument the recording of 
which is provided for by Section 1403 of this title 
shall he governed by the laws ot the State, District 
of Columbia, or territory or possession of the United 
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States in which such instrument is delivered, irre¬ 
spective of the location of the place of delivery of 
th<‘ property which is the subject of such instru¬ 
ment. Where the place ot intended deliverv of such 
instrument is specified herein, it shall constitute pre¬ 
sumptive evidence that such instrument was deliv¬ 
ered at the place so specified." 4!) l.S.C.A. § 14(lli. 

I he cases acknowledge that by requiring central filing of 
aircraft titles Congress did not intend to uullifv state law. 
See cases cited in Point 1(15) .supra. 

As one commentator has noted: 

"Kxeept lor the engine and spare parts lb 'do:! 
is not in an\ sense a substantive statute. Therefore, 
it is believed, apart from these substantive pro¬ 
visions. the question of formal requisites, and the 
operation of the recording system, state law should 
apply to determine any question arising in connec¬ 
tion with a security interest in aircraft." 

II < i ILMOltl., S [.(' 1* Ill T V IxTKRKSTS IX Pi'. 11 SO \ AI. PlIOPKKTY 

I T.) at p. 4l!(i (footnote omitted). 

t he Comment to §‘M04(a) of the Code is in accord: 

Where a federal statute regulates the incidents of 
security interests in particular types of propertv, 
those security interests are of course governed by the 
federal statute and excluded from this Article. The 
Ship .Mortgage Act, liL’O, is an example of such a 
lederal act. Legislation covering aircraft financing 
has been proposed to the Congress, and. if enacted, 
would displace this Article in that field. Tile present 
provisions of the Civil \eronautics Act (4b CSC A 
call for registration of title to and liens upon 
aiicralt with the ( iv i 1 Aeronautics Administrator* 
and such registration is recognized as equivalent to 
tiling under this Article (Section D-dlL'p!)); but to 
the extent that the Civil Aeronautics Act does not 

*'llic revised 1 972 Comments refer to the Federal Aviation Act. 
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regulate the right of parties to ami third parties 
affected by such transactions, security interests in 
aircraft remain subject to this Article, pending pas¬ 
sage of federal legislation." I'niform Commercial 
Code §9-104. Comment 1. 

Thus, it is clear that in determining what interest in the 
aircraft National obtained by recording its chattel mort¬ 
gage, resort must be had to the Code. And under the Code, 
there is no question but that National, by virtue of its 
chattel mortgage, obtained a security interest both in the 
aircraft and in the rentals after default, even if the trans¬ 
action between LCI and (irant were a conditional sale. 

Since the enactment of the Code, all notions of title, as 
well as all distinctions among chattel mortgages, condi¬ 
tional sales and other security devices have been obliter¬ 
ated. there having been substituted in their places a single 
security device called a security interest. 

As this Court held in hi lu Yah Express System, hie., 
370 V. 2d 433 (2d Cir. 19(><)): 

“In short, it does not matter whether the security 
agreement is in the form of a ' battel mortgage or 
a conditional sales contract. In either case, the 
secured party has the right upon default by the 
debtor to take possession of the collateral (§9-7)03) 
and to sell, lease or otherwise dispose of it. applying 
tin' proceeds to the indebtedness (§9-7)04)." hi. at 
437. 

Thus, it is wholly immaterial, under the Code, whether 
the underlying transaction was styled a conditional sale, a 
lease or a chattel mortgage. With respect to each of these 
transactions, and without regard to the way it was charac¬ 
terized. I,Cl would retained a sufficient interest in the air¬ 
craft to have been a predicate of National’s security 
interest. 
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Even it' tlu* transaction wort*, as tin* Trustee* contends, a 
conditional salt*. I,Cl. as vendor, retained a security inter¬ 
est in the aircraft, to secure payment of the rentals. To 
say this, however, does not mean that the Hank could not 
succeed to Leasing’s interest in the aircraft and to the 
rentals. Indeed, the conveying of sue’ a security interest 
is the typical way that automobile and equipment dealers 
finance their operations. As the official comments to §9-10") 
of the Code state: 

"A dealer sells a tractor to a farmer on conditional 
sales contract. The conditional sales contract is a 
‘security agreement, the farmer is the ‘debtor, the 
dealer is the ‘secured party' and the tractor is the 
type ot 'collateral' defined in Section 9-109 as ‘equip¬ 
ment’. Hut now tin* dealer transfers the contract to 
the bank, either by outright sale or to secure a loan. 
Since the conditional sales contract is a security 
agreement relating to specific equipment the condi¬ 
tional sales contract is now the type of collateral 
called ‘chattel paper’. In this transaction between 
the dealer and his bank, the bank is the ‘secured 
party, tin* dealer is the ‘debtor’, and the farmer is 
the ‘account debtor'.” Uniform Commercial Code 
^ 9-105, Comment 4. 

I his transfer ol a conditional sales contract to a bank 
is a chattel paper transaction whereby the Bank obtains 
a security interest in tin* debt as well as in tlu* specific 
equipment. Chattel paper is explained in the comment to 
<4M0o of the Code, as follows: 

‘‘‘Chattel itaper’ To secure his own financing a 
secured party may wish to borrow against or sell 
the security agreement itself /limit/ with his inti r- 
rsf in the collateral which he has received from his 
debtor.” Uniform Commercial Code >9 1 Ho. Com¬ 
ment .'>. (Emphasis added.) 
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Thus, under the (.’ode, even if the transaction were a 
conditional sale, LCl could convey its interest in the air¬ 
craft and the rentals to National. It was this precise inter¬ 
est that the parties manifestly intended to convey by the 
chattel mortgage and what any third party would have 
concluded was conveyed as a result of the filing of the 
chattel mortgage with the FA A. To say that National 
obtained no rights by virtue of that filing because it should 
have more properly styled its interest ns an assignment of 
a conditional sale is unnecessarily to exalt form over sub¬ 
stance, since under the ('ode National’s interest is the 
same whether it is a chattel mortgagee or an assignee of 
a conditional vendor. Tn either cast'. National would have 
a security interest in the aircraft. Tn either case. National 
would be entitled on Leasing's default, to collect the (Irant 
rentals. And in either case National would be entitled 
to sell ti.e aircraft. In short. National's rights would be 
the same whether the underlying conveyance to it was a 
chattel mortgage or the assignment of a conditional sales 
contract.* 

Because there is no substantive difference between a chat¬ 
tel mortgage and the assignment of a conditional sale, the 
trustee's contention that the Bank lost all of the benefits 
of its bargain by characterizing the transaction as one 
rather than the other is singularly without merit. Indeed 
this distinction without a difference was specifically 
rejected bv this Court in hi U< Yale E.rprrss. supra, where 
the Court said: 

“Since the Uniform Commercial Code has abol¬ 
ished the technical distinctions betweer the various 
security devices, the federal bankruptcy courts 

* It cannot bo overemphasized that from a notice point of view 
it is immaterial how National’s interest was described. For in either 
event, it would have been indexed under the craft description and 
the names of the parties (S; 1-tO.lt fV). sufficiently nutting the world 
on notice of the existence of a creditor's interest in the craft. 
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should no longer feel compelled to engage in the 
pureh theoretical exercise of locating •title;’ nor 
should considerations of where ‘title lies’ influence 
the courts in the exercise o! their ctpiitablc disere 
tion. leather, the bankruptcy courts should assume 
their proper equitable function of scrutinizing the 
particular circumstances surrounding each petition 
for reclamation, in order to arrive at a just deter¬ 
mination. Kipiitahle considerations and the suh- 
stmiri of the transaction should govern, regardless 
of the form of the security agreement." .'170 F.2d ;it 
4.! i -.IS, 

Had the transfer of the putative conditional sale to Na¬ 
tional been in conventional form, there would he, of course, 
nothing to tin* Trustee’s complex arguments. However, 
since National did not know of the unrecorded option, if 
Used two different instruments to reflect its interest; the 
chattel mortgage and the assignment of rents. Together 
both instruments had the same effect as an assignment of 
the conditional sale contract for two reasons: 

First, since the Code abolishes distinctions between 
forms, the chattel mortgage has the same effect as the 
transfer of the security interest retained by Ceasing in the 
aircraft. Since it concerns the aircraft, the chattel mort¬ 
gage was properly recorded with the FA A. 

Second, the assignment of lease rentals should be given 
effect as an assignment of the monetary aspect of the con¬ 
ditional sale contract. Since this has nothing to do with 
aircraft, it was properly perfected by National's possession 
of the lease and by tiling financing statements under the 
Code in New York.* 

* National's jxissession of the lease as chattel paper is sufficient to 
perfect its security interest therein. It is therefore unnecessary for 
the Court to consider whether National’s interest therein was 
perfected bv tiling in New York. In am event the I'nistcr's sugges 
tion that National had misfiled (Brief, p. Jll. was not pleaded and 
nut considered in the 1 hstrict Court. 




Tlu' Trustin' attempts to confuse the issue (Brief, p. 3S) 
hy citing from n statement by Professor Homer Kripke, 
writing tile "Practice Commentary” to §9-302 of McKin¬ 
ney’s edition of the New York Filiform Commercial Code, 
Title §2 | o. Part 3, p. 4T>3. Professor Kripke there said: 
"The assignment of the debt must be perfected by the rules 
relating to the assignment of chattel paper.” That is 
exactly correct. The decision of this Court in In re Leas¬ 
ing Consultants. Inc., supra, makes clear that in the case of 
true leases, perfection as to the equipment and perfection 
as to the debt are separate problems. Perfection as to the 
debt is not controlled by the Federal Aviation Act, but was 
effectively accomplished by the New York filing on the 
chattel paper and the taking of possession thereof. Perfec¬ 
tion as to the equipment was accomplished by the filing of 
the chattel mortgage. 

Accordingly, even if the transaction were a conditional 
sale. National properly perfected its interest by recording 
tin 1 mortgage and filing the financing statements. 


POINT VI 

The Trustee’s causes of action are barred by the 
two year statute of limitations of Section 11(e) of 
the Bankruptcy Act. 

This action was brought by the Trustee on January 31, 
1 ?>74. more than three years after the filing of the petition 
in Bankruptcy. Adjudication was on October 4. 1970. The 
action is therefore barred by the two year statute of limita¬ 
tions of Section He of the Bankruptcy Act. Because of an 
assertion on page 10 of the Trustee’s briet that National 
agreed to toll the statute of limitations we note that the 
Trustee discovered his contentions in January. 1973. more 
than two years after adjudication (J.A. S4) and it was onl\ 
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after thatadiscovcry that National agreed to toll the statute 
as to future lapse of t into. 

Section lie of tlte Bankruptcy Act. 11 U.S.C. § 129(c), 
provides in relevant part: 

“A . . . trustee may within two years subsequent to 
tile date of adjudication or within such further 
period of time a* the federal or state law may permit, 
institute proceedings in behalf of the estate. . . 

1 he Supreme Court in Ihrint v. ('t )itral Xational Hank 
<1 / .‘1'_’4 I .S. 4 (1!M.’>). considering the applicability 

ol the two year provision eontaineil in $ lie to a preference 
action brought under § (it) of the Bankruptcy Act. held that 
The limitation prov ision applied to causes of action asserted 
h> the trustee and arising under the Bankruptcy Act itself. 
•The Court said: 

“The actual language used in lie is clearly appro¬ 
priate to an action under $ (>0. Section 11(e) is not 
limited by its words to actions inherited by the trus¬ 
tee; nor does it discriminate against actions bv the 
trustee accruing to him under the Act. It provides 
simply that the trustee must bring action on any 
claim in behalf of the estate within two years subse¬ 
quent to the date of adjudication or within such 
further time as the federal or state law permits, pro¬ 
vided such law did not bar the action on the date 
when the petition was filed. 

Here the only applicable law is $ (it) of the Bank¬ 
ruptcy Act. which generates the cause of action and 
which contains no time limitations as to actions 
brought pursuant thereto.” Id. at S 

Section 70c. upon which the Trustee now relies, with three 
formulations, gives the Trustee, in substance, the rights of a 
hvpothctic.nl judgment creditor who obtains a lien on per¬ 
sonal property by levy on the date of bankruptcy. This 



power is hast'd exclusively on the existence of the /(.!//><>- 
thetical judgment lien on the date of haukrnpteii, not before. 

This was emphatically held in Lewis v. Manufacturers 
Xational Hank.'.'A <4 l\S. (IlMil), oventiling ( 'onstann x. 
Ilarn u. illo F. lid o7l (l2d Fir. lJ)a4). cert. denied, .‘US F.S. 
!Md (lM.V)),Vhieh had held that the Trustee might derive his 
powers from conditions antedating the date of hankruptey. 
because this cause of action is that of the Trustee as a 
hypothetical .judgment creditor and is not derivative from 
the powers of the bankrupt or of any actual creditor, and 
because it arises on the date of hankruptey and not before 
and by reason only of the bankruptcy Act. this cause of 
action under § 7de cannot have the benefit of any state or 
federal statute of limitations except the two year statute of 
§ lie. In that respect it is precisely like the preference sec¬ 
tion § 150a and h. which gives the Trustee rights to avoid a 
preference which do not otherwise exist. Therefore, after 
two years the cause of action is barred by § lie. The doc¬ 
trine and reasoning of the Ifcrifct case, supra, although that 
was not a $ 70c case, are fully applicable. 


POINT Vll 

The Trustee lacks capacity to sue under both 
Sections 70e and 70c* of the Bankrupcty Act. 

Although the Trustee is vested with broad powers under 
the bankruptcy Act. those powers are not without limita¬ 
tions. The Trustee is not a bona fide purchaser for value 
or a bona fide encumbrancer for value of the bankrupt's 
assets. Instead, as an initial proposition, he takes whatever 
title to goods the bankrupt is capable of delivering and sub 

* It is questionable whether the Trustee should be permitted to 
mount a new theory of avoidance on appeal in a plenary suit since the 
cause of action under ij 70c is different from that pleaded. How¬ 
ever, we respond to the present argument on the merits. 
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ject to all lions, claims and equities. Matter of James, Inc., 
•>t) K.-d .to.) (L’d Cir. 1 ): 4A C01.1.11.1; on I’.wuiumvY 

r 70.7!) (14th ed. I!>71). 

Similarly, although the trustee is empowered to challenge 
some unrecorded transfers made hy the hankrupt. there is 
no general proposition floating in the air that every unre¬ 
corded conveyance is invalid against a trustee. A trustee* 
has a variety of statutory sections to use* as weapons with 
which lie can invalidate transfers of the assets of the hank- 
nipt in a consensual transaction, and lie must bring his 
attack within the terms of one of those sections. 

Initially, the Trustee chose to ha.se* his attack on Section 
70e of the* Bankruptcy Act. 11 U.S.C. § 11 ()(«*). Under that 
section the Trustee has the harden of demonstrating the 
existence of some actual creditor with a provable* claim as 
to whom the failure to record granted a superior right over 
the transferee. 4A ('ou.iiut ox H.\nkki'i*t« y, TT70.71 : T|70.1)0. 
When the Trustee found himself unable to meet this burden, 
he dropped his reliance on Section 70e and now presses 
the claim of a hypothetical .judgment lien creditor under 
Section 7<lc of the Bankruptcy Act, 11 U.S.U. ■§ 110(c). 

In either case, however, the critical question is whether 
the creditor, actual or hypothetical, on whose behalf lie is 
-uing has the right, under the particular recording act 
involved, to challenge unrecorded conveyances. The simple 
answer in this case is that then* is no such creditor, since 
the recording provisions of the Federal Aviation Act are 
designed to protect only those who acted in reliance on the 
record and not those who are mere judgment creditors of 
the transferor. 

A reading of the recording provision of the Act demon¬ 
strates that Congress intended to protect only those who 
acted in reliance on the state of the record. Indeed, the 
Act does not declare unrecorded conveyances to he void. 
Instead, under the Act it is clear that conveyances are valid 
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as between the parties to the transaction and as against 
those with actual notice thereof. The Act protects only 
those* who acted without actual notice of the transaction. 

This manifest purpose of the Act lias been acknowledged 
hv the courts. In Marsden v. Southern Flight Service, Inc., 
.'Ultra, tin* court stated that the purpose of the Act was to 
protect: 

“(Piersons who have dealt on the faith of recorded 
title . . . and as to whom it would he a fraud to give 
effect to unrecorded titles to their detriment.’’ 227 
F.Supp. at 41b. 

The Ship Mortgage Act, predecessor of the Aviation Act, 
has also been held to protect only those acting in reliance 
on the record. In James Stewart >1 Co. v. Rirara. 274 U.S. 
fil4, til 1 ' (I!I27), the Court held: 

“The Recording Act was passed to furnish informa¬ 
tion as to title and to protect bona fide purchasers.” 

In those cases considering tin* relative rights of attach¬ 
ing creditors against those of unrecorded purchasers or 
sceured parties, tin* courts have* uniformly upheld the rights 
of the unrecorded parties on the ground that the attaching 
creditor or levying judgment creditor had not acted in 
reliance on the record. Tn Marshall v. Bardin, 1 (If) Kan. 534. 
220 I*. 2d 1K7 (1950), plaintiff sought to collect from Central 
Airports for repair of various airplanes and attached the 
plane in question. Anderson intervened, claiming to have 
title pursuant to an unrecorded oral agreement antedating 
the attachment. The court concluded that while persons 
who have dealt on the faith of the record title should he 
protected, an attaching creditor is not a purchaser for value 
on the strength of the record title. 

Curtis v. Carey, 393 SAV.2d 1S5 (Tex. Civ. App. 19(55). 
also gave priority to an antecedent unrecorded purchaser 
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over an attaching creditor. This ease involved an action 
for wrongful conversion of an airplane against a judgment 
creditor of the plaintiff’s vendor. The court, relying on 
Marshall, supra, declared that the recording provisions are 
to protect innocent purchasers and others dealing with the 
aircraft who do not have actual notice of any conveyance 
and that ar. attaching creditor is not a purchaser for value, 
haying upon the strength of a recorded title. To the same 
effect is Smith v. Joliet Airmotive, Inc., 35 Ill. App.2d 2. 
181 X.E. 2d 817 (Ill. App. t't. If)ti2). See, also. Aero Carp. 
v. Associated Aerial Surrei / Co., 184 F.Supp. 821 (1). Md. 
1%0) and Mans v. Barheau, 33(5 Mass. 41(5, 14(5 X.E.2d 353 
(1357). 

The Trustee has sought to put us at a disadvantage by 
not dealing with this point in his initial brief, although he 
is aware of the question of his standing. He did state in 
his brief below that he “lielieres that the intent of the Fed¬ 
eral Aviation Act was to invalidate unfiled conveyances 
against general creditors.” 

Surely, more than more “belief” is required for the Trus¬ 
tee to sustain his right to sue. Certainly in light of the fact 
that the courts construing the statute here in suit have 
uniformly re jected the precise claim advanced by the Trus¬ 
tee here, one could expect some exposition of the basis of 
the Trustee’s standing to sue. The simple answer is that 
the Trustee lacks such capacity whether he stands in the 
place of an actual creditor or a hypothetical lien creditor, 
'bnce neither class of creditor was intended to be protected 
by the recording provisions of the Act. 



49 


POINT VIII 

A determination in two related cases is not neces¬ 
sarily dispositive of National’s rights. 

Some time prior to the commencement of the action 
against National, the Trustee instituted suit in the Southern 
District Court against First National City Hank and Chase 
Manhattan. Those actions challenge the credit extended 
by those hanks to I.CI in connection with its leasing of air¬ 
craft. The appeals from decisions adverse to the banks in 
these cases are now pending and it is believed that 
National's appeal will be consolidated therewith. 

Although all three cases involve several common ques¬ 
tions*. there are nevertheless substantial differences among 
them so that a decision against First National and Chase 
Manhattan should not be controlling in National’s case. 

In the case involving First National City, the bank made 
a loan to I.CT secured by the assignment of the leases of 
certain aircraft. The bank did not obtain a chattel mort¬ 
gage. Since First National City did not have a chattel 
mortgage this Court, in the First National appeal, will not 
have occasion to consider the rights of a chattel mortgagee 
—the principal question presented on National’s appeal. 

In tin' case involving Chase, that Hank made a loan to 
1.C1. obtained and recorded a chattel mortgage on the ni. 
craft but failed to record the assignment of lease. Although 
at first reading the Chase case appears similar to the 
instant one. there are aspects of the case making it radically 
different. 

In the first instance, as part of the settlement of a sepa¬ 
rate action involving the lessee of the aircraft. Chase 

* Among the common questions are the applicability of the statute 
of limitations, the trustee’s standing to sue and the necessity of 
recording the assignment of lease. 
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assigned its chattel mortgage to it. National here did no 
such thing. Secondly, the Chase mortgage makes absolutely 
no mention of the assignment of the lease. This is a matter 
of particular significance since the decision of Judge Bau¬ 
man turned on the question of whether the recording of 
the chattel mortgage gave sufficient notice of the assign¬ 
ment of lease. Thus, Judge Bauman found: 

"|t I hat the tiling of the mortgage was inadequate to 
confer the actual notice of the assignment contem¬ 
plated by 4!) U.S.C. §1403(c) upon the trustee.” 
Fridman v. Chase Manhattan Hank, N.A., 3G8 F. 
Supp. 1327, 1332 (S.l).N.Y. 1974). 

In National's case, the mortgage does, in fact, make 
reference to the assignment. Thus, to the extent that the 
Chase appeal depends on a finding of lack of notice in the 
mortgage, that consideration would not be applicable in 
National’s case. Accordingly, if the appeals in all three 
cases are not disposed of on the common questions, the 
decision of Judge "Weinstein should be affirmed on the 
grounds other than those advanced by First National City 
or Chase Manhattan. 


Conclusion 

To secure a rather substantial loan National obtained, at 
the least, a security interest in an aircraft and its rentals 
effective upon the borrower’s default. For years the Trus¬ 
tee himself recognized the pre-eminence of the Bank’s posi¬ 
tion and characterized the transaction in the simple terms 
that properly befit it. 

If the Trustee had not permitted National to collect the 
installments due on the mortgage and note and if he had 
voiced his objection at the outset of the bankruptcy, this 
case would have appeared as simple as it undoubtedly did 
to the Trustee during the years he sat quietly back. 
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Now by stressing first the assignment and then the option 
the Trustee lias distorted the transaction beyond recogni¬ 
tion. all in an effort to draw attention away from the Bank's 
validly executed and duly recorded mortgage. One searches 
the Trustee’s brief in vain for one clear, concise, authorita¬ 
tive statement as to why that mortgage should be ignored. 
Instead one is met with a melange of eonelusory arguments 
composed of a shifting reliance on the FA A and then the 
Code, and advanced under § 70(e) of the Bankruptcy Act 
and then under § 70(c) so that at the end all perspective is 
lost. 

But the Trustee should not lie permitted to profit from 
a complexity of bis own making. Tile simple irreducible 
fact of this ease is that National has a va id chattel mort¬ 
gage pursuant to the terms of which it i- entitled to the 
precise monies claimed by the Trustee. The Trustee has 
offered no reason why that mortgage should not be 
enforced. 

Accordingly, it is respectfully requested that the decision 
below lie affirmed. 


Respect fully submitted, 

Cole & Deitz 
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